The  cited standard provides  in part as follows:

The minimum quantity of air reaching the
last open  crosscut in any pair or set of
developing  entries,  and the last open crosscut
in any  pair or  set of   rooms  shall  be
9,000  cubic  feet a minute,   and the minimum
quantity of air  reaching the intake end of  a
pillar  line  shall  be  9,000  cubic feet a
minute,   and the minimum quantity of air
reaching the intake  end of  a  pillar line  shall
be  3,000 cubic feet a minute.

Again,   Y &  0 does  not  dispute the  violation,   but
maintains  that  it was  neither a  "significant and substantial"
violation  nor the result of  "unwarrantable failure"   to comply
with  the cited mandatory  standard.    MSHA Inspector Herbert
Cook was  conducting a spot   inspection  at  the Nelms  No.   2  Mine
on  February 4,   1986,  when he noticed that little air was
ventilating  the  last open crosscut.     He attempted to  use  his
anemometer  between  the A, and B entries on the right  side  of
the  last  open crosscut but  found  because of  the minimal  air
flow he was  unable  to obtain any  reading.     Cook then
performed a  smoke tube test and found from the computed
results   only 4,800  cubic  feet of air per minute.

Cook  then  proceeded to  the left side where two miners
were  "sweating profusely"  as they were working.    They asked
Cook to  check the air  because they felt  it was  insufficient.
Cook again attempted  to use his anemometer,   but found  that
the blades would  not  turn.     Cook again took smoke cloud
readings,   and the computed  results  showed only  1,732  cubic
feet of air per minute  in the last open crosscut,  where
9,000  cubic  feet  per minute was required.     Cook then  found
that only 9,500  cubic  feet  per minute of air was coming  onto
the  entire  section,   whereas,   18,000 cubic feet per minute  was
the minimum necessary at the intake.

Cook  observed  that electrical  equipment  was operating on
the  section including  roof  bolters,  continuous miners and  two
battery chargers.     He  opined that  the condition was  hazardous
because the  ventilation was  insufficient  to remove  respirable
dust  and  to  dilute methane.     Under the  circumstances,   it may
be  inferred  that  the violation was   serious and "significant
and substantial."    Mathies,   supra.

I do not, however, agree that the violation was the
result of the "unwarrantable failure" of the operator to
comply with the standard or of significant operator
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